OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

April 18, 19%9

GEeERALD C. MANN
AYTORNEY SEMERAL

Honorable Abe M. Mays, Chairman, _
Local and Uncontested Committee, &
House of Representatives

Austin, Texas

Dear 8ir;

46th Legisladure,
rts to validate
Service status

oyees of cities of
population or more

House of Representa-
‘am authorized to re-

Does this bill wvalidate the
pé atatus of employees in the

bed), but subsequent to January ist, !9&?

®*Seconds Can the status of employees al-
ready discharged be Constitutionally validated?

®Thirdy It is the intention of the bil}
to valIdat& the status of nene of the employees
~unless all can be validated. €Can this be done
and dees the enclosedl bill do 1tr*

as ¢f Janunry,1,1089, whether -
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We are attaching heretoc a copy of House Bill Ne.

936 so that the same may be referred te in conjunction
with this opinion.

House Bill Neo, 938 expressly provides that the
effect of this bill shall be retroactive te January 13,
193%, and shall validate the civil service status of all
employees of such citics as of such date, even though
under the charter or ordinance provisions of such cities
as of that date such empleyees, or part of them, may not
have come within the civil service proevisions, and al-
though such employees may subsequently have been discharged.

Insofar as this bill seeks to have a retroactive
effect, it is our opinion that it violates iArticle 1, Beo-
tion 18 of the Comnstitution of Texas, which readsg

*No b11l of attainder, ex post facto law,

retroactive law, or any lav impairing the od-
ligation of contracts, shall be made,*

The ocourts of Texas have uniformly held that this
constitutional provision ‘forbids all legislative enact~
ments which retroactively affect the rights of persons, as
distinguished from a change in the procedure of remedies.

Judge Btayton, speaking for the Texas Supreme Court
in Mellinger v. City of Houston (1887), 688 Tex. 37,8 8.¥.249,
sald; - ' '

*To give this protection against apr~
bitrary legislation there was no necesgity
for the broader declaration *that no retro-
active law shall be made'. The making of
it evidences an intention te plece a fur-
ther restriction on the powver of the Legls~
lature; and it must be held to protect every
right, although not strictly a right’ to pro-
perty, which may accrue under existing lawvs
prior to the passage of any, which, if per-
mitted a retroactive effect, would take
avay the right. A right has been defined
t0¢ be a well-founded claim, and a well-
founded claim means nothing more nor leses
than & claim recognizod or secured by law,

"Rights which pertain o persons,
other than such as sre termed natural
rights, are essentially the creatures of
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municipal law, vritten or unwritten; and 1t
nust necessarily be held that a right, in a
lepal sense, exists, when, in conscquence

of the existenee of glven facts, the law de-
clares that onc person ig entitled tc enforce
against another a given claim, or to resist
the cnforcement of a claim urged by another,
.ssese When, however, such a statc of facts
exists as the law declares shall entitle a
plaintiff to relief in a court of justice on
a claim which he makes against another, or

as it declares shall operate in favor of a
defcendant as a defense against a claim made
against him, then it pust be said that a
right exists, has become fixed or vested, and
is beyond the reach of retroactive legisla-
tion, if there be a constitutional prohibi-
tion of such laws. This 80 far ag we have
been enabled to ascertain, has been the rul-
ing in every state in this Union which has a
constitutional provu:lon in terms prohibiting
retroactive laws, in which any ruling on the-
question has been made,®

Texas courts have uniformly followed the rule an-
nounced in the above cage, but the reasons behind the
rule and its general application have probably never
been hetter expressed than by Judge Stayton in the above
opinion.

The El Paso Court of Civil Appeals in State v. City
of Fort ¥Worth, 193 8.¥.1143, adopted the following lamngu-
age from the opinion in Hamilton County vs. aonoho. 80
Ohio 8t, 303, 33 x.s.aoa:

"l‘hin statute, it 1s contcnded., is me-
dial, and remedial statutes may be retroactive.
It 1is remedial, ne doubt, in that enlarged
sense of that term, where it is employed to
designate laws made to supply defects in, or
pare away hardships of, the common law, but
not remedial in the sense of providing a more
appropriate remedy than the law hefore afford-
ed, to enforce an exigting right or obligation.
The statute under consideration provided no
new method of procedure; it smgly imposed

on Hamilton County an obligation towards these
8 error not a
_t,gansact.ion when it occurred. - In attempting to
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accomplish this result the Legisglature trans-
cended its constitutional powers, ®

In Dallas County Levee Improvement District RNo. @
v. Rugel, 36 S.¥. (2d4) 188, the Commission of Appeals of
Texas in construing Article 7284a R.C.S., passed by the
Fortieth Legislature, First Called Session ¢ 69, which
gave the landowner the right of redemption within two
years from date of tax sale, refused to apply it retro-
actively so as to impair the rights of bondholders ac-
quired prior to the enactment. The court said;

"It was well within the power possessed by
the legislature to provide for the redemption
of lands by owners when the same should be sold
for taxes due a levee district. Insofar as the
act is applicadble to ohligations dssued subse-

t to its passage, it 1s & valid measure.
ny effort; however, to apply the provisions
of the act t0 sales under foreclosure taxes
levied to secure the payment of bonds issued
prior to the passage of the law is ineffect-
usl, as it would impair the obligation of the
contract made by the levee improvement dis
trict with those holding its bonds, ¥ ‘

9 Texas Jurisprudence, p, 837, defines the word "retro~
- ative® as used in Article J, Section 18 of the Yexas Constitu-
tion as follewds N

%4 ‘poetroactive! law is one made to af-
fect acts or transactions ocourring bhefore .
1t came into effect, or rights already so-
orued, and shich imparts. to thes character~
istics, or sscrites t0 them eff'ects, which
wer'e not inherent in their nature 4n the.
contemplation of the law as it stood at the
time of their occurrence; it gives a right
where none before exist or takes away
one which before existed,* : ‘

It appears to bte the express purpose of House Bill

Ko, 936 to give to the employees of the cities contemplated
therein certain rights by conferring upon them as of Janu-
ary 1, 1939, a Civil Service status, which they in faect d4id
not have under their contracts of employment as of that date.
Conversely, this bill would remove certain rights and im~
pose obligations upon the cities es of January 1, 1090, with
respect to their contracts of employment with their employees.
For these reasons, it 1s our opinion that under the suthority
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of the above cited cases, H. B. No,938 falls within the
prohibitions of Article I, Section 18, of the Texas Con-
stitution.

We are likcwise of the opinion that H. B. No,938
viclates still another constitutional provision. Under
Section 2 of the bill, a city might be required to pay
back-salaries to employees who have been discharged since
Ja.nuary 1, 1939. This fact, in our opinion, oontravene_s
Article III, Section 53 of the Constitution of Texas,
which reads;

*"The Legislature shall have no power
to grant, or to authorirze any county or
municipal authority to grant, any extra
coupensation, fee, or allowance to & pub-
lic officer, agent, servant or ocontractor,
after service has been rendered, Or a con-
tract has been entered into, and performed
in wvhole or in part; norer.y, nor asuthor-
ize the payment of, any claim created
against any county or runicipality of . the
State, under any agreasent or ocontract,
nade without asuthority of law®,

Section 4 of H. B. No, 938 provides that n' any. pt-o-
m:ton of the Act be invalid, it shall be invalid in 4its
- entirety. Ve secordingly sdvise you that H. B. ¥o, 0386,1f
enacted, would be unconstitutional for the reasons above
stated.

We beg to call your attention to an apparent typo-
graphical error in Section 3 of the copy of the bill sub-
mitted tc usy In line 34 of said Section §, "Artiacle 18,
Section 20 of the Constitution® was apparently intemded
‘to read *Article 168, Section m of the Constitution,®

Yours very t.rnly
ATTORNEY GENERAL OF TEXAS

y FRLEINR T el

WRE-~MER . Yalter R. Koch
. Assistant
APPROVED,

ATTORNEY GENERAL 0;" TEXAS D
o . : K &vao-‘wb L



